Fred S. Teeboom
24 Cheyenne drive

Nashua, NH 03063
(603) 889-2316

23 October 2004

Debra A. Howland

Executive Director and Secretary
NH Public Utilities Commission
21 S. Fruit St, Suite 10

Concord, NH 03301-2429

OCT 2 5 2004
NH PUBLIC
UTILMES

COMMISSION

Re: Docket DW 04-048

Dear Ms. Howland:

PUC Order 124,379 dated 1 October 2004 granted Fred S. Teeboom’s request for
intervention in this docket.

PUC Order No. 124,379 also provided parties with the opportunity to submit briefs on
whether Nashua has properly followed the voting requirements of RSA Chapter 38 and

whether the votes taken are consistent with the requests made in the Petition.

Enclosed are the original and eight copies of Intervener Fred S. Teeboom’s Brief
Regarding Nashua’s vote under RSA 38.

A copy of this letter and the Brief has been mailed to all parties on the attached Service
List.

hceély,

d S. Teeboom




STEVEN V CAMERINO

"MCLANE GRAF RAULERSON & MIDDLETO?
15 N MAIN ST

CONCORD NH 03301-4945

DAVID CARON
LONDONDERRY - TOWN OF

50 NASHUA RD

STE 100

LONDONDERRY NH 03053-3416

KATHERINE E CHAMBERS
TOWN OF MILFORD
TOWN HALL

ONE UNION SQ

MILFORD NH 03055-4240

DAVID R CONNELL
CITY OF NASHUA
229 MAIN ST

PO BOX 2019

- NASHUA NH 03061-2019

ELIZABETH COUGHLIN

MERRIMACK RIVER WATERSHED COUNCII
600 SUFFOLK ST 4THFLR

LOWELL MA 01854-3629

DOM § D)AMBRUOSO
RANSMEIER & SPELLMAN PA
ONE CAPITOL ST

PO BOX 600

CONCORD NH 03302-0600

WILLIAM R DRESCHER
DRESCHER & DOKMO
21 EMERSON ROAD

PO BOX 7483

MILFORD NH 03055-7483

JAY HODES

BOSSIE KELLY HODES BUCKLEY & WILSO!
440 HANOVER ST

MANCHESTER NH 03104

Docket #:  04-048-1

FILING INSTRUCTIONS:

WITH THE EXCEPTION OF DISCOVERY (SEE NEXT PAGE) FILE 1 ORIG]

(INCLUDING COVER LETTER) TO:

Printed: October 20, 2004

MARK JOHNSON
TOWN OF HOLLIS
TOWN HALL

7 MONUMENT SQ
HOLLIS NH 03049-6121

STEPHEN J JUDGE

WADLEIGH STARR & PETERS PLLC

95 MARKET ST
MANCHESTER NH 03101

CLAIRE MCHUGH |
61 DUBLIN AVE
NASHUA NH 03063-2045

WILLIAM MULLIGAN
TOWN OF MERRIMACK
PO BOX 940
MERRIMACK NH 03054

BARBARA PRESSLY
11 ORCHARD AVE
NASHUA NH 03060

JOHN J RATIGAN

EUGENE F SULLIVAN HII
ATTORNEY AT LAW

210 NORTH STATE ST
CONCORD NH 03301-3222

FRED S TEEBOOM
24 CHEYENNE DR
NASHUA NH 03063

MATTHEW H UPTON
UPTON & HATFIELD
10 CENTRE ST

PO BOX 1090
CONCORD NH 03302

ROBERT UPTON II

UPTON & HATFIELD

23 SEAVEY ST

PO BOX 2242

NORTH CONWAY NH 03860

DONAHUE TUCKER & CIANDELLA

225 WATER ST
PO BOX 630
EXETER NH 03833-0630

F ANNE ROSS
OFFICE OF CONSUMER A
2] SOUTH FRUIT ST STE
CONCORD NH 03301-2429

LAURA A SPECTOR
MITCHELL & BATES PA
25 BEACON ST EAST
LACONIA NH 03246

DEBRA A HOWLAN
EXEC DIRECTOR &
NHPUC

8 OLD SUNCOOQK RI
CONCORD NH 033(

DVOCATE
8

NAL & COVER LETTER, PLUS 8 COPIES
D
SECRETARY

1-7319




NASHUA FAILED TO COMPLY WITH

BRIEF BY FRED S.

DW 04-048

10/24/2004

Page 1 of 6
TEEBOOM

INTERVENER IN DW 04-048

23 October,

I. INTRODUCTION

Fred S. Teeboom was granted Intervention in DW 04-048 by PUC Order No. 24,379 dated
1 October 2004. In this order, the PUC provided the parties the opportunity to submit
briefs to address the issue whether Nashua has properly followed the voting requirements
of RSA 38 and whether the votes taken are consistent with the requests made in the
Petition.

II BACKGROUND LEADING TO THE CITY

1.

On April 2002 the Pennichuck Corporatic
announced a merger with Philadelphia
private corporation, in a stock swap then e

Rizzo Associates, a consulting firm con

(WIDE VOTE

on, a New Hampshire private corporation,
Suburban Corporation, a Pennsylvania
stimated at $106 million.

cted by Nashua to review and evaluate

Pennichuck Water Works, published its report on November 1 2002, amended on 20
December, 2002. Rizzo commented favgrably on the public purchase of the water
utility, limited to portions of the PWW located within city limits, plus dependent
water supply facilities outside city limits, assuming a willing seller.!

On 26 November the Nashua Board of Aldermen voted for the City of Nashua to
acquire all or a portion of the Pcnnichucli{atcr system.

24 December 2002 Fred S. Teeboom, a citizen of Nashua and PWW ratepayer, filed
a Petition in Hillsborough Superior Court|(02-E-0441) for a Writ of Mandamus for
the City of Nashua to supply voters with information containing Pro and Con
arguments for the 14 January Special Election, citing Section 108 of the Nashua
City Charter for measures submitted for a citywide vote.

On 6 January 2008 the Court denied the Petition, on basis that the Board of
Aldermen do not have a legal right to acquire a water plant without approval by a
majority of the city voters, as dictated by RSA 38:3.

On 14 January 2003 during a Special Election the voters in Nashua approved by a
margin of 6525 to 1867 (78%) to proceed with the acquisition.

Rizzo Associates, 1 November, 2002

? The Court cited Section 102 of the City Charter that restricts the Board of Aldermen to submit for approval
or rejection by a citywide vote any measure, which the Board has a legal right to pass. It is difficult to

comprehend the Court’s argument that the Board does not

ve a legal right to pass this measure since RSA

! "Comprehensive Review of the Pennichuck Water Systeijashua New Hampshire," Summary Report,

38:3 specifically directs the measure be submitted to a citywide vote following a 2/3 affirmative vote by the
Board of aldermen.
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III NASHUA FAILED TO PROVIDE VOTERS WITH ADEQUATE
INFORMATION CONCERNING THE WATERWORKS ACQUISITION

Nashua failed to provide voters with Pro and Con information, which seriously undermined

should PWW not agree to sell all or parts of its holdings to Nashua.

a true understanding of this complex vote, and){the consequential liability to the taxpayers

1.

The city held several public forums to discuss the acquisition, as well as a public
hearing prior to the Aldermanic vote. However, these did not address the liabilities
and complexities of an involuntary acquisition, by Eminent Domain.

City representatives acknowledged that purchase and bonding figures were only
estimates, not based on actual appraisal.| No presentation was made as to the costs
involved if the purchase was unfriendly and had to be accomplished by Eminent
Domain process.

The forums can be characterized as presenting a very positive picture with respect to
the ratepayer.’ Furthermore, there was considerable public emotional appeal about
the dangers of “foreign ownership” of thj local water company, selling “our water to

outside entities,” and being subject to “foreign control of our local water.” This was
occasioned by the ongoing merger of P with Philadelphia Suburban (PSC), with
PSC then being considered a French company prior to its divestiture.*

Downplayed was the need for the expenditure of a large sum of public funds having
to be secured by general revenue bonds, estimated by the Rizzo Report to exceed
$167 million, based on an estimated acquisition cost of $100 million, and $67.5
million in capital expenditures and reserve funding in the initial five years.’

. The estimated acquisition cost of “around $100 million” was based on the agreed

upon merger price of $106 million by PSC, not on an independent appraisal.

Much of the financial information having a direct bearing on the Referendum
measure s still outstanding. Information such as: ®

Appraisal Report of the Pennichuck Water System.

Comparing anticipated customer costs under PSC with public ownership.
Analysis relative to bond acquisition.

Potential Liabilities.

Impact on Nashua acquiring a water system from a private company.

ownership vs. 49.5% under private ownership over a 20-ye

period.

? Citing page xii of the 1 November 2002 Rizzo Report, wﬁ'ch projected rate increases of 28% under city

4 Reference DW 02-126. The merger was called off by PSC following the 14 January citywide vote.

* "Comprehensive Review of the Pennichuck Water System,
Rizzo Associates, 1 November 2002. PWW officials disagr

, Nashua New Hampshire,” Summary Report,

eed publicly with these projections.

¢ » Additional Services, Comprehensive Review of the Pennﬁchuck Water System,” Memorandum, Rizzo

Associates, 3 December 2002




DW 04-048  10/24/2004 Page 3 of 6

7. None of this information was provided prior to the vote. After the vote, negotiations
went non-public, presumably under the RSA 91-A Right-to-Know law exemptions
(RSA 91-A); it is therefore not known whether this information is now available.

8. Resolution R-02-127 endorses public acquisition of PWW, according to RSA 38:3,
but fails to provide information why it is in the public interest to do so, other than a
general assertion that “maintenance of an adequate supply of clean, affordable
drinking water is essential to the viability of any community,” and similar general
statements. However, it fails to mention why public ownership vs. private ownership

is expedient to attain these goals.

9. Bond counsel drafted the language for the ballot question using the language of RSA

38:3, with no additional information. Th

City Attorney, in written legal analysis of

a Board of Aldermen resolution to provide voters with information regarding the 14
January election, quotes the Secretary of State and Bond Counsel to have said that
voter information in this case is permitted, but not required (Exhibit I).”

10. The ballot question mentions an Aldermanic Resolution adopted on 26 November
without specifics other than "that it is expedient for the City to establish a water

works system." (Exhibit II).

11. The Voter Information, like the ballot question, is based entirely on the language of
RSA 38:3, but fails to provide inform tlon why it is expedient for the City to

establish a water works system. (Exhibit

12. The Voter Information simply states that a “YES” vote means that the City may

13.

14.

continue to pursue acquisition of the Pe

ichuck water system under the procedures

outlined in RSA 38, and a “NO” vote means that the city may not continue the

acquisition now, and the issue may not
two years (Exhibit II).

submitted to the voters again for at least

The City in its Memorandum of Law concerning the Petition brought by Fred S.
Teeboom states, “This approach was preferred by the Board of Aldermen to the

of complicated, contentious issues.” (Exhibit IV) °

problematic alternative of trymg to foiulate a comprehenstve, neutral summary

The City fails to mention that PUC overs

sight over rate increases will effectively be

eliminated following the acquisition.

15. The City failed to clarify that the voter

s have only one direct vote on this question,

remaining negotiations and final approvaf being delegated to the Board of aldermen

and the Mayor.

7 Analysis by Corporation Counsel to R-02-148, relative to [Voter Information Regarding the Special

Election, 23 December 2003.

% Voter Information for the 14 January ZO(B Special Election published by the Nashua City Clerk.

° Defendant City’s Memorandum of Law, Teeboom v. City of Nashua, Superior Court Docket No. 02-E-441,

page 2, dated 2 January 2002.
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IV STATE LAW ENCOURAGES ACCURATE DISCLOSURE TO THE VOTER

1. RSA 38:3 contains a historical annotation concerning determination of a fair
market price by the PUC prior to holdir:F‘fthe vote required under RSA 38:3. This

would have allowed the voters a more informed decision as to the liability of this
purchase (Exhibit V).

2. RSA 38:3 requires the election be “dulF warned.” Although the acquisition was
covered in the local newspaper and in a number of informational meetings

sponsored by the city, this only informs
attend the meetings, a limited subset of

those who subscribe to the newspaper or
those who vote, and is no substitute for a

duly warned election. The public meetings turned more into “sales meetings” with
public officials promoting, with generalities, the acquisition and soliciting a
favorable vote (Exhibit VI). The availability of comprehensive and balanced
information to the voter at the polling place, preferably in clearly contrasted Pro

and Con positions, is the only fair and ba
who votes on this issue. This was denied

lanced way to inform each and every voter
the voter.

V THE CITY FAILED TO PROVIDE SUBSTANTIAL ARGUMENT TO THE
VOTERS WHY THE ACQUISITION OF PWW IS IN THE PUBLIC INTEREST

1. An affirmative vote under RSA 38:3 creates a “rebuttable assumption” that the
acquisition is in the public interest. Nothing the city presented in either the
enabling Resolution or in the information provided to the voter supports the
assumption that this is in the public interest.

2. The city failed to provide to the voter with a clear analysis of why public
acquisition is in the public interest.

3. The city failed to provide to the voter with information or argument that

management and operation of the local

ater supply by Pennichuck has resulted in

poor quality water or been hazardous to the safety of Nashua citizens."®

The Rizzo report, which considers the
strictly on a financial “own vs. buy” ar

quisition of benefit to the public based
ent with the premise that this may lead

However, Rizzo Associates recommended additional study, presumably to support

to lower rates assumes the acquisition E take place under friendly negotiations.

its public ownership argument, most notably an appraisal and financial analysis of

the impact of acquisition and capital img

this information was provided to the voter.

srovement costs on water rates. None of

THE CITY FAILED TO INFORM THE VOTERS OF OPERATING AND

FINANCIAL LIABILITIES

. The city ignored the makeup complexiti

es of a Regional Water District (not yet

authorized by the State on the date of the RSA 38:3 citywide vote), including cost

'% Pennicuck Corporation has derived substantial windfall profits from the conversion of conservation land to
commercial development through its subsidiary, Southwood Corporation, but no presentation was made that
this conversion has affected the quality or safety or cost of the local drinking water.
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distribution and management implications if not all member communities who are
currently served by PWW agree to join the Regional Water District.

The city ignored any consequential ages to be awarded under RSA 38:33
should only a part of PWW be acquired to serve the City of Nashua, under Eminent
Domain process legal restrictions and PUC directive.

The city ignored the financial liability
causing the process to devolve to an Emi
in connection of evaluation under RSA

RSA 38:33

if PWW did not agree to the acquisition,
inent Domain taking and expenses incurred
38:13 and Consequential Damages under

The city stated that if the “price were not right” it could pull out of the acquisition
without liability, (presumably under the RSA 38:13 ratification requirement)
ignoring any consequential legal action and damages awarded to PWW that would
have to be born by the ratepayers.

The City has no prior history or experience with running a water company. The
City failed to provide argument why ownership of the waterworks by the
government would result in a more economical operation and a safer and higher
quality supply of local water than is currently provided under private ownershjp.ll

. The city ignored the question of who w
after acquisition, under vague promise
would remain employed with the operatig

. The City failed to inform voters that
of PUC oversight over future rate incre

. The city failed to inform the voter that
successful, legal and ancillary expenses

ould manage and operate the waterworks
s that all extant Pennichuck employees
)n and management.

p:ilic ownership would result in elimination

S.

irrespective of whether the acquisition is
related to the Eminent Domain procedure

would be born by the ratepayers and the drxpayers of Nashua.

VI CONCLUSIONS

The City failed to provide adequate information 40 the voter to enable an informed decision
concerning the RSA 38:3 vote. Public meetings were more sales presentation than an
analysis of the benefits and liabilities. The expediency or public interest for acquiring all
or parts of PWW, stated in the ballot question and in information provided to the voter,
was not supported with fact.

Therefore, Nashua has not properly followed the voting requirements of RSA 38, nor is the
citywide vote consistent with the requests made 1+ the Petition.

" There is a great deal of historical evidence that operation of utilities by the government, not being
motivated by profit and usually encumbered with public employee union contracts that create inefficiencies
and extra expenses, without regulatory oversight, will result in much higher, not lower, expenses to the
ratepayer.

|
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VIII RECOMMENDATION

We recommend that PUC concentrates on the “rebuttable assumption” that the acquisition
is in the public interest. Finding none, under authority of RSA 38:11 order the acquisition
be terminated without the additional expense (which must be ultimately borne by the
ratepayers and taxpayers of Nashua) to establish ja valuation.




Exhibit I

Sample Ballot Question
For the Special Election on 14 January 2003
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m(uyofNﬁShUG NH

‘Ilome Search | Attractions | Calendar | Government | Community
City Clerk's Office Sample Ballot -
City Seal o= s pata e T S A B W TR TIR
Dog Licenses 3
Elections SPECIAL MUNICIPAL ELECTION - SAMPLE BALLOT
Polling Places CITY OF NASHUA, NH
Sample Ballot JANUARY 14, 2003
Voter's Guide
Ward Street Changes INSTRUCTIONS TO VOTERS:
Genealogy To vote, make a cross (X) in the square to
History of Nashua the right of the answer you desire to give.
History of NH Clerks I v mark_t deface thi 4
information you wrongly mark, tear, or deface this :
Licenses & Permits ballot, return it/to an election official and i
Ordinances & Charter obtain another. ‘gv
Records I
ucc )
Vital Records “Shall the resolution of the Board of *
Aldermen adopted on November 26, y
2002 determining that it is expedient for "
the City to establish a water works
system and, inforder to establish such )
water works system, to acquire all or a i
portion of the water works system ,5
, currently serving the inhabitants of the 5“
City and others be confirmed?” ;?
f

g v -

1 t
BT TR 1 i mame. s v iy LAPiret gy

City Clerk's Office
Administrative Services Division
229 Main Street P.O. Box 2019 Nashua,
Phone: 603-589-3010  Fax: 603-589-30
Email: cityclerk@®ci.nashua.nh.us
Hours: 8:00 a.m. - 5:00 p.m. Monday - Friday

© 2002 City of Nashua, NH. All rights reserved.

NH 03061-2019

Home Mayor's Office Board of A_dl ermen City Departments City Directory

Cable TV Advisory Board

NoF rames Frames

http://www.gonashua.com/ 12/26/2002



Exhibit I1

Analysis by Corporation Counsel Relative to Voter Information
Regarding the Special Election to be Held on 14 January 2003




- LEGISLATIVE YEAR 2002

RESOLUTION: R-2002-148

PURPOSE: Relative to voter information regarding the special election to
be held January 14, 2003

SPONSOR(S): Mayor Bernard A. Streeter
David Rootovich, President of Board of Aldermen
- Alderman Brian McCarthy, Ward 5
Alderman-at-Large Frederick Britton
Alderman-at-Large Paula Johnson

COMMITTEE
ASSIGNMENT:

ANALYSIS

This resolution would authorize the distribution of basic information te the voters regarding the
issue being presented at the special election to be held on January 14, 2003.

The special election being held January 14, 2003 is called for by RSA 38:3. Bond counsel has
 drafted the language for the ballot question using the|language of RSA 38:3 itself.

Some types of ballot measures (e.g. initiative petitions and referenda under charter section 98-
_108); charter amendments under RSA 49-B:6; and state constitutional amendments under

RSA 663:3-a) expressly call for voter information. RSA 38:3 is silent, The secretary of state
and bond counsel have said that voter information in ‘this case is permitted, though not required.

Approved as to form: Office of Corporation Counsel
By: DD/LW%\/\\ (bt

Date: DW I35 VA
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Special Election on 14 January 2003




229 Main Street

City of Nashua P.0. Box 2019
Nashua, NH 03061-2019

. ~
Office of the City Clerk (603) 585.3010
Paul R. Bergeron Patricia Lucier Fax (603) 589-3029
City Clerk Deputy City Clerk E-Mail: cityclerk@ci.nashua.nh.us

VOTER INFORMATION FOR SPECIAL ELECTION TO BE HELD
JANUARY 14, 2003 CONCERNING ACQUISITION OF
PENNICHUCK WATER SYSTEM BY THE CITY

On January 14, 2003 polls will be open from 6:00 a.m. to 8:00 p.m. for a special

election to determine whether or not the City should acquire all or a portion of the
( Pennichuck water system. The procedure for a city to acquire a privately owned water

system is controlled by Chapter 38 of the New Hampshire Revised Statutes. The Board
of Aldermen has voted by the required two-thirds majority to acquire all or a portion of
the Pennichuck water system. RSIA 38:3 calls for a special election to see if ﬂle voters
will confirm that action by majority vote. The ballot question, based on the language of
RSA 38:3, is as follows:

“Shall the resolution of the Board of Aldermen adopted on November 26, 2002
determining that it is expedient for the City to establish a water works system and,
in order to establish such water works system, to acquire all or a portion of the
water works system currently serving the inhabitants of the City and others be
confirmed?”
A “YES” vote means that the City may continue to pursue acquisition of the

Pennichuck water system under the procedures outlined in RSA 38.

- A “NO” vote means that the City may not acquire the water system now, and the

1ssue may not be submitted to the voters again for at least two years.
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IV

Nashua’s Memorandum of Law
In Opposition to Petition for Writ of Mandamus
Superior Court Docket No. 02-E-441




STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS
SOUTHERN DISTRICT
Fred S. Tee
v.
City of Na

DEFENDANT CITY’S MEMORANDUM OF

SUPERIOR COURT
DOCKET NO. 02-E-441

boom

shua

LAW IN OPPOSITION TO PETITION

FOR DECLARATORY RELIEF, INJUNCTIV

E RELIEF OR, IN THE ALTERNATIVE

A WRIT OF MA

A\ANDAMUS

Introduction

The single issue in this case is whether

Section 108 of the Nashua City Charter,

mandating publication of voter information in % “pro and con” format for a referendum

authorized under city charter section 102 also applies to a referendum required under RSA 38:3

relative to municipal acquisition of a water supply and distribution system. The plaintiff, an

individual resident and taxpayer, claims a right to

have such information published. The City,

with guidance of the secretary of state and bond counsel, claims that sectioh 108 does not apply,

and the Board of Aldermen has decided to publish basic voter information in a different format.

Following the announcement of the proposed sale of the Pennichuck water utility serving

Nashua to a large Pennsylvania-based holding con*pany that owns water companies in various

parts of the United States, the City studied its optioJas, including public ownership. RSA 38 sets

forth the comprehensive procedure for municipal acquisition of privately owned water works.

The first formal step is a two-thirds vote of the boar? of aldermen that it is expedient to establish

a water system. RSA 38:3. The second step is a “confirming vote” of “the qualified voters at a

regular election or at a special nieeting duly warned

...” Id. The third formal step, to be taken




only if the voters confirm the board of aldermen’s i%tial decision, is for the board of aldermen to

determine what plant and property the city wants

RSA 38:6.

to acquire and to formally notify the utility.

After consultation with Secretary of State Gardner and bond counsel, Palmer and Dodge

(who would be called upon to issue an opinion as

to the regularity of proceedings if bonds are

P

ultimately issued to acquire the water system under, RSA 38:13), it was determined that the

“special meeting” under RSA 38:3 is properly treated 2

s

tion with a ballot ion

posed as a “yes” or “no” proposition. It was further determinea tat the ballot measure under

RSA 38:3 is not a referendum of the type identified
not controlled by the initiative and referendum proc
was determined that, RSA 38:3 being silent, publica

Resolution 02-127, drafted in consultation

in Nashua charter section 102 and, therefore,
edures of charter sections 98-108. Finally, it
tion of voter information is optional.

with bond counsel, adopted by the board of

aldermen on November 26, 2002, furnished the
formulated the question for the confirming vote;

14, 2003. For voter information, Resolution 02-

requisite two-thirds of the board of aldermen;

afd scheduled the special election for January

148, adopted by the board of aldermen on

| —

December 23, 2002, presents a simple explanation of the consequences of the somewhat archaic

language of RSA 38:2 and 3 used in the ballot q

stion/ This approach was preferred by fhe

board of aldermen to the problematic alternative of

| e

trying to formulate a comprehensive, neutral

summary of complicated, contentious issues. These issues have been receiving a great deal of
e

p

discussed even more intensively at public informat

groups in the days leading up to January 14, 2003.

1scussed at numerous

public meetings and hearings and will be

ional meetings, in the press and by interest




Respectfully submitted,

THE CITY OF NASHUA
By its Attorneys,
Office of Corporation Counsel

Dated: January 2, 2003 f%d%ﬂ
.Co

David ] nnell, Esquire
Corporation Counsel

229 Main Street - P. O. Box 2019
Nashua, New Hampshire 03061-2019
(603) 589-3250

CERTIFICATE O ‘ SERVICE

I hereby certify that I caused a true copy of the foregoing Defendant City’s Memorandum

of Law in Opposition to Petition for Declaratory Relief, Injunctive Relief or, in the Alternative a

Writ of Mandamus to be given in hand to Fred S. Teeboom, pro se, this 2™ day of January, 2003.

Dositle

David R. Connell, Esquire




Exhibit V

Historical Annotation to RSA 38:3
Determination of Fair market Value Prior to the Vote




38:3 - TOWNS, CITIES S

38:3 By Cities. e

Any city may initially establish such a plant after % of the membdf§
the governing body shall have voted, subject to the veto power offi
mayor as provided by law, that it is expedient to do so, and after's§
action by the city council shall have been confirmed by a majority offf§
qualified voters at a regular election or at a special meeting duly wary
in either case. Such confirming vote shall be had within one year 8§
the date of the vote to establish|such a plant, and if favorable, i
create a rebuttable presumption that such action is in the public inf
est. If the vote is unfavorable, the question shall not be again subm1 i
to the voters within 2 years therealfter. J—

ISTORY

Source. 1997, 206:1, eff. July 1, 1997. ket valye faci in the event th
Option for Municipalities Purchasing € munlclpahty and PSNH are unabley
Certain Electric Facilities. 2000, 249:5 agree to a price to be paid for the facx i
provides: The cost of the determination shall be}8

“ 1. . e expense of the requesting municipalif
Municipalities which seek to purchase the exp 4 g p, ’

PSNH hydro-electric small-scale electri The comrr{u‘.»sxon should sel.e ct an ".1:; &
facilities, as defined in RSA 374-D:1, may dent qualified asset valua.tlon Speclalls gy
with the consent of the governing body, Cconduct the asset valuation process.qg
prior to October 1, 2000, petition the com this option is chosen, all votes requlregl "
mission pursuant to RSA 38:9, mg RSA 38:3, RSA 38:4, or RSA 38:5 mus.t._’
holding the vote of uahﬁed voters r(md held prior to the expiration of the timg
' ' : ' A limit required for the ratification vote’ ug
der RSA 38:13." 3

///z\

_/
"REFERENCES
“  West Key Number AmJur
‘ Municipal Corporations €=272. 56 Am. Jur. 2d Municipal CorporatloDS.
- Waters and Water Courses ¢=183. Counties, and Other Political Subdmsxor@g
Westlaw Topic § 5é7 et seq. Y
ESTLAW Topic Nos. 268, 405 ALR i
cJs Water works system as “public utility”
C.J.8. Municipal Corporations § 1052. which city may purchase. -9 ALR 1034, 35+
C.J.S. Waters 8§ 228, 235, ALR 592.
ANNOTATIONS ‘
Majority vote 1 ’ majority of those qualified to vote. Laco

nia Water Co. v. City of Laconia (1955) 97
N.H. 409, 112 A2d 58 (Decided under

1. Majority vote former RSA 38:4.)
The confirming vote required is a major-

ity of those voting, though less than a
392
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Telegraph Article Tuesiay 2 January 2003
Marketing campaign by the City to Buy Pennichuck
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AU TLILBIAPL VIt |4 JACUIE VALIJAIRIS WILE Wiy rage 1 Ol s

Ghe Telent

SERYING NASHUA AND SOUTHERN

R

By ANDREW NELSON, Telegraph Statf , nslsona@teleqraph-nh.com

NASHUA - On the same day Pennichuck Corp, began its marketing campaign in opposition to the
upcoming referendum, ity leaders began thelr own marketing campaign 2s rasidents consider
whether it makes sense for the city to buy Pennichuck Water Works,

Questicns ranging from employee retirement benefits and concerns about the water utility
bezuming a political football to “socialism” repiacing free-market capitalism were bandied around st
the first in a series of ward meetings, leading up to|the city-wide vote next week.

A skeptical Tom Potter, of 20 Kennedy Drive, had heard all the good things to come out of months
of study, but wanted to go deeper.

*1 know there has to be some cons,” said Potter, his loud volce carrying across the funchroom, as
he read a list of pointed questions from a small slip|of paper, -

(——x;rd 5 Alderman Brian McCarthy, who also leads the ad hoc aldermanic committee overseeing the
Pennichuck-acquisition issue, answered the questions, often talking in generalities.

On the issue of personnel cost, McCarthy said the city’s consultants based a city-run watar
carnpany expenses on the same expenses Pennichuck currently has. .

And the incorne from the oheration of the company, plus the savings from operating Pennichuck as
¢ oublic water cornpany, would allow the company tn centinue to supply watar and the ratepayers
woulda be its owners, he said.

Tte financial picture is not based on solid figures, McCarthy said, but “based on some guasses that
ar2 fairly close.”

It would be locaily owned, locally managed, and sarve the “best interest of tive ratepayer, not the
shareholder,” he sald during the discussiorn,

htip//www . nashuatelegraph.com/print.asn?AriicleID=71193&Section] D=25&SubSectionl... - 1/7/2003




T OLT-19-Z9a4  15:17 RFOFAT L6 CUUNSEL (VR PSR RS [ =Rt
Dt olaAu ’.'33.5...;.; [TVTTTYST I WLILYG VBLIPALZD uuust way rdagec LUl

Even with his questions, Potter sald he still believed having the water company based here, instead
of a division of Philadelphia Suburban Corp, which is proposing to buy Pennichuck, would be the
best.

“i‘d would like to see us retain control,” he said, before sitting down.

Nearly 50 people filled half the lunchroom at the Eim Street Junior High.

A signal of the high interest in the togic was clear with close to half of the city’s 15 aldermen
attended. The meeting was reccrded and will be aired on local municipal TV Channel 16 on
Thursday at 7 p.m. and repeated Sunday at noon.

L4

Other Information sessions are scheduled today through Friday.

A week from today, city veters will go to the polls to decide whether City Hall leaders shouid begin
negotiating with Pennichuck Carp. executives to purchase the water company.

McCarthy and Mayor Bernie Streeter took aim at a Pennichuck advertisement that ran in Monday's
Telegraph.

The half-page ad questioned the priority of the city and whether schools, roads and other more
typical municipal concerns would be ignared if the city tock over the water company.

“There is not one dollar that can be spent on roads and schools that will be spent on the water
company,” McCarthy said, holding up a clipping of the advertisement.

Streeter called the ad “absolutely false.”

He repested his position that the public ownershin fthe\cbmpany Is a good step for the city and
“savings will automatically accrue.”

Both said the borrowed maney would be repaid with revenue from ratepayers, not proparty taxes
of city residents.

During the question-and-answer sesslon, critics arglzed the private sector would be more eificlent
than gavernment in running the water company.

James Miller, of 5 Columbine Drive, hit on some local controversies, such as the conflict between
the new Nashua High Schooi North and nearby neighborhoods, as he raised questions of

Jnintended consequences of a city-run waterworks.
“fhey don’t run our city half-decently,” Miller complalned.

Zach Janowski, of 16 Eldorado Circle, sald water governance would become “complex political”
aroblems, instead of business problems.

“They are doomed to be problematic,” he sald.

Maurice Arel, president of Pennichuck, sat in the back, scribbling notes on a yellow legal pad.

_—
“I was very impressed by the questions that were asked tonight that were not answered,” said
Arel, who added many of the issuves surrounding a city takeover remain unknown.

Andrew INelsohn e reached at 594-6415.

http:/fwww nashuatelegraph.corm/print.asp7Arlicle]D=71193 &Sectionl D=25&SuhSectionl...  V/7/2(KR




